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lar committee, which is vested with the
constitutional authority to approve or
reject Presidential nominees. It is my
opinfon that ¢ ittees have -been del-
egated authority by the Senate to re-
port and make recommendations about
" the fitness of those nominees referred

to them. I believe that a committee mis-

uses that delegated authority when it

rerusestoreportbacktotheSenateon
- a referred nomination.

Some Senators may argue .that the
approval of a discharge resolution would
serve to undermine the committee struc-
ture of the Senate. Mr. President; the’
committee structure is threatened- much
more grievously when members of a
committee deny the Members of  the
Senate their right to engage in the ad-
vise and consent process. ‘

Mr. President, I request those mem-
bers of the Labor .and Human Resource
Committee to rethink their tactics. I
support their right to oppose Mr. Van de
Water. However, I ask them to recon-
sider the serious implications of their
action if they refuse to report the Van
de Water nomination, If the committee
again fails to report the nomination, it
will have usurped a prerogative granted
by the Constitution to the Senate, not
to the committee. Under such circum-

. stances, a discharge resolution is not
only appropriate, but also necessary to-
maintain the integrity of the advise and
consent process.®

SUPPLEMENT TO YEAREND
REPORT

Mr. BAKER. Mr. President, as a mat-
. ter of informaton, this is a supplement

' to the yearend report which contained
. some of this information . given by me

earlier in the day. The following infor-

mation may be of some interest to the
Senators: The Senate has been in: ses-
sion for a total of .165 days during its -
first session. One hundred and fifty-
three days have been business- -gessions.

S.moment—unless the majority leader

could assure me that through a unani-

mous-consent agreement, the first com-
mittee amendment would not be subject
to a tabling motion or to a substitute or
to a perfecting amendment until there
has been time to fully debate the issue,
I msizlsiglbe forced to object to proceeding’
to

Mr. BAKER. Mr. President, I thank
the Senator. If he will give me just a
moment, I may be able to give him an
answer.

‘Mr. President, Imestthe sheence of
& quorum.

The PRESIDING omm 'rhe clerk
will call the roil.

‘Mr. BAKER. Mr. President, 1 a.sk
unanimous consént that the order for
the quorum call be rescinded.

'The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAKER. Mr. President, I cannot
agree to the request of the dlstmguished
Senator from New Jersey

IN'I'ELLIGENCB IDEN'I'!TI'ES PRO-

BAKER. Mr. President, I ask that
theChairlay before the Senate the item
Just identified.
Mr. BRADLEY. Mr. President, I object.
The PRESIDING OFFICER. Objection

~ is heard.

Mr. BAKER. I move that the Senate
proceed to the consldemtlm ot 8 391,
calendar No. 293.

Mr. BRADLEY. I object.. ..
b Mr BAKER, Mr. President 1 do not
lieve the Senator can object, The mo-
fon is subject to debate, I beueve. If the
Senatorwlsheswdothat Iamprepa.red
to receive his comments on the subject.
. Mr. President, is the pénding motion
the' motion ‘to proceed to the considera-

,d,t,orln correct.”

Mr. BRADIEY addressed the Chaty.
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The PRESIDING OFFICER. The Sen-
ator from New Jersey.
Mr. BRADLEY. Mr. President, we have
bemm a process which I think will give
us an opportunity to clearly debate the
issues here between the intent provision
and the reason-to-believe provision, and
it is my expectation that this will con-
tinue for a number of hours, because 1

: bellevethistsaverycriucalmeasure

Before we move to proceed or before
we take a vote on any provision, I think
the Senate should have the benefit ot a8
full airing of this issue.

Mr, MATHIAS. Mr. Mcnt.wlllthe
Smatoryieldtoraqum

BRADILEY. I will yleld for a ques-
tion wlthoutlosinxmﬂthttotheﬂoor

Mr. MATHIAS. t not true that
therelsavery-erlomqwﬂmofenn-
stitutionality which surrounds the whole
tigsuzthatisrepruenudbythhlezlsh

on
mﬁf” BRADLEY. I would agree with

Mr, MATHIAS. Therefore, the specific
issue to which the Senator from New
Jersey has addressed his interests. this
evening is, in fact, onot.hatvﬂlbeot
enormous a8 We progress
with the oonstitutioml issues that-
inherent in the bill. If we are not
pared to give very careful sttention
the first committee amendment, w
includes within it the intent gquesti
we then may neglect the fundamental
consﬂtuﬂonalissmandmth
the bill in any form.

8o those who wish to ses some
tion pass in the fleld of
would be well advised, I
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. BAKER.
Senator yield to me. without 1
right to the floor? .
Mr. BRADLEY. I am prepared to
to the majority leader, without losing my
right to the floor, and so long as yfelding
speech.

£

does not count as a first

Mr. BAKER. Mr. President, I sask
unanimous consent that the Senwtor may
yield to me, without losing his right to
the floor and without the resumption of
his speech being counted as » seoond
speech during this day.

The PRESIDING OFFICER. W!thout
objection, it is so ordered.

ORDER OF PROCEDURE

Mr. BAKER, Mr. Presldent. I said
earlier that no matter would be taken
up other than routine and regular mat-.
ters. I must make one exception to that.
I do not anticipate this, but in the event
thei-ewereproblammtheﬂouseo!
‘Representatives with the farm bil, for
example, or with other matters not
ticipated, and it were necessary for the
Smatetoactonsomeunexpeotedmat-
‘ter of an emergency nature, I would ask .
‘the Senate to proceed to the considera-.
‘tion of such an tem.

L RS
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Wwhat I had in mind was that no other
calendar items at this time that I am
aware of, other than routine matters
that can be taken up and dealt with by
unanimous consent or only after brief
debate, will be within the contemplation
of the leadership.

I thank the Senator for yielding.

INTELLIGENCE IDENTITIES PRO-

TECTION ACT OF 1981

Mr. BRADLEY. Mr. President, the bill
we are presently deba: is one of the
most important pieces of legislation to
come before Congress. It deals with the
national security and the constitutional
rights of all Americans. The issues the
bill raises merit extensive, teasoned de-
bate. And they deserve the careful
scrutiny of every Senator.

This bill is responsive to a grave
problem the U.S. intelligence community
faces in fulfilling its foreign intelligence
responsibilities. In recent years, a small
number of Americans, including some
former CTIA employees, have been en-
gaged in a systematic effort to under-
mine our clandestine intelligence opera-
tions by disclosing the names of agents.
Yet so far, none of the people responsible
for these disclosures has been indicted
;mder the espionage laws or any other
aw,

The failure to prevent these wanton
acts underscores the need for a new law
that specifically addresses this problem.
Until we pass such a law, our intelligence
agents will become less and less effective
while at the same time they will be ex-
posed to increasing danger. In addition,
our relations with foreign sources of in-
telligence will continue to deteriorate
because of the fear these sources feel for
their own safety. Unless we can protect
U.S. agents and their foreign sources
from malicious disclosure, our foreign
intelligence activities will be severely
impaired. And because we will have
diminishing access to intelligence in-
formation that is timely and accurate,
our national security will suffer.

Accordingly, I support the bill that the
Judiciary Committee has reported. This
bill makes criminal the disclosure of in-
telligence identities in certain specified
circumstances. It applies to three well-
defined and limited classes of individuals.
The first consists of those who have had
authorized access to classified informa-
tion identifying undercover agents. These
are primarily U.S. Government officials
who have a need to know the identity of
CIA operatives. Because their access to
the identities of covert agents derives
from a position of trust, the bill penalizes
their disclosure of this information most

" heavily,

The second class also consists of in-
dividuals who have had authorized access
to classified information, but not neces-
sarily informmtion directly identifying
covert agents. In order for members of
this class to be penalized under the bill,
it must be shown that they learned an
intelligence identity as a result of their
access to classified information.

The third class of individuals affected
by the bill are those who may have never
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had authorized access to classified in-
formation but who, in the course of an
effort to expose covert agents and with
an intent to impair or impede the foreign
intelligence activities of the United
States, disclose information to unau-
thorized persons that identifies an in-
dividual as a clandestine agent,

Mr. President, I believe the bill as re-
ported has been carefully considered and
skillfully drafted. It affords appropriate
protection to intelligence agents by mak-
ing criminal those disclosures which
clearly represent a conscious and perni-
cious effort to identify and expose covert
agents with the intent to damage the na-
tional security.

December 16, 1981°

egitimate intelligence activities are pro-
tected. My amendment would take the
structure of the Biden amendment itself.
It would require a proof of intent in or-
der for a conviction. But it would goon to
include the following language in the
way of definition of intent:
“For purposes of this subsection intent to
impair or impede the foreign intelligence ac-
tivities of the United States shall be—
“(1) established by proof of subjective in-
tent to impair or impede such activities; or
“(2) inferred from the acts of an individ-
ual which impair or impede such activities
where the tmpairment or impediment of
such activities is found to be a natural con-
sequence of such acts.”.

At the same time, the bill avoids in-
fringing the constitutional rights of in-
nocent Americans and unduly impeding
the public’s right to know. In particular,
it is drafted so that casual discussion,
political Hebate, the legitimate activities
of journalists, or the disclosure of il-
legality or impropriety ih Government
will not be inhabited by enactment of
this legislation.

Mr. GORTON. Mr. President, will the
Senator yield for a question?

Mr. BRADLEY. I am prepared to yield
for a question without losing my right
to the floor.

Mr. GORTON. I thank the distin-
guished Senator from New Jersey.

As the Senator is well aware by rea-
son of his own participation in this de-
bate, it revolves around whether or not
a specific intent should be required in

' order to sustain a conviction for a vio-

lation of the act or, as proposed by
Senator CHAFEE, a considerably lower
standard of proof should be adopted pur-
suant to which the act would be vio-
lated if.the accused person had acted
with reason to believe that his activities
would impair or impede the foreign in-
telligence activities of the United States
of America.

Persons from both sides of this debate
have discussed the matter with me for
some time. I had tentatively at least
reached the conclusion that the lan-
guage which will be proposed at some
point in the future by the Senator from
Rhode Island might well fail to protect
adequately the constitutional or free
speech rights of a number of persons.
Among other things it does not require
that any actual harm take place to the
intelligence* activities of the United
States in order to sustain a conviction.

While their fears may or may not be
unfounded, many persons concerned
with freedom of the press are concerned
that there would be a chilling effect
with  the passage of a statute as it was
passed by the House of Representatives.
On the other hand, as the Senator from
New Jersey knows, proof of intent beyond
a reasonable doubt when that intent is
highly subjective is exceedingly difficult.

Therefore, when we return from the
recess I will propose the following com-
promise amendment and I ask both the
Senator from Rhode Island and the
Senator from New Jersey to consider over
the recess whether it meets the appro-
priate expectations of both, as both have
the same goal, that is, to see to it that

" other words, it authorizes the nor-
mal proof of subjective intent but it also
states that where the Government can
prove, first, that actual impairment or
impediment of intelligence activities has
taken place and, second, that the indi-
vidual has with the source of that infor-
mation an intent to impair or impede
intelligence activities of the United
States can be inferred from the very
fact of disclosure itself.

I believe it to be a middle ground. I
believe that it should meet the concerns
of each party to this.

And my question to the Senator from
New Jersey at this pomt is simply
whether or not he and other defenders
of the Biden amendment are willing to
consider such a middle ground during
the course of the next month while this
bill is laid aside and would the Senator
from Rhode Island be willing to consider
such a proposed response?

Mr. BRADLEY. Let me say to the Sen-
ator from Washington that I think his
suggestion is constructive and it is a per-
fect example of why we should not rush
this bill through in the dying hours of a
session.

I think precisely it is something that
could be considered over the next few
weeks, that we manage to defer action
on this issue until the next session, and
I would expect that to be the case. I
thank the Senator very much for his
thoughtful question that he put to the
Senator from New Jersey and in his
usual thoughtful manner it merits
further and lengthy discussion and
evaluation.

Mr. QUAYLE. Mr. President, will the
Senator yield for a question?

Mr. BRADLEY. I am prepared to yield
for a question without losing my right to
the floor or without having it count as a
first speech.

Mr. QUAYLE. I thank the Senator.

I shall follow up on the line of ques-
tions that the distinguished Senator
from Washington presented. He has
talked about a compromise version be-
tween the intent language and the rea-
son-to-believe language. I would cer-
tainly hope that many of us who have
been involved in discussing this language
would take a very thorough look.

The Senator from Washington has
shown me this language and my first re-
action to it is that perhaps this is some-
thing that many of us have been look-
ing for. .

Is there any inbetween language be-
tween the intent standard, that has been
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.adopted by the Senate Judiciary, and the

- "reasonable belief standard, that has

been adopted by the House of Repre-
sentatives?

As we all know, if the Senate will adopt
the intent language that will probably
prevail in the conference, though no one
knows for sure how the conference com-
mittee would go.

I would certainly encourage many of
us who have been involved and those
who want to see the completion of this
legislation to take BSenator GORTON'S
suggestion. It is one that is very thought
provoking, one that I know as he always
does has taken a great deal of time and
so that is probably another reason I
would suggest that if we will go over the
holidays we will have more time to dis-
cuss this and then to return.

I will at this time yleld back the floor
to the Senator from New Jersey.

Mr. BRADLEY. The answer {o the
Senator’s question is yes. I think that
this time could be used valuably. I would
expect that to be the case.

Mr. President, as I was saying I be-
lieve the bill as reported has been care-
fully considered and skillfully drafted.
It affords appropriate protection to in-
telligence agents by making criminal
those disclosures which clearly represent’
a consclous and pernicious effort to
identify and expose covert agents with
the intent to damage the national secu-
rity.

At the same time, the bill avoids in-

“tringing the constitutional rights of in-

nocent Americans and unduly impeding
the public's right to know. In particular,
it is drafted so that casual discussion,
political debate, the legitimate activities
of journalists, or the disclosure of 11-
legality or impropriety in
will not the inhibited by enactment of

this legislation.

Mr. CHAFEE. Mr, President, I wonder
if the Senator from New York will yield
for a question.

Mr. BRADLEY, Iampreparedtoyield
for & question. I wish to get through my
opening statement before I yield for a
question -if the S8enator from Rhode Is-
land does not mind. I am sure he will
héve plenty of time to answer questions.

Mr. CHAFEE. Could he give us some
indication how long the opening state-
ment is?

Mr. BRADLEY. The opening statement
vnvliinn be somewhat short of 4 hours and 15

utes.

Mr. CHAFEE. Do I understand him to
say he is not prepared to yield for a
question until we have 414 hours of open-
ing statement?

Mr. BRADLEY. No, the Senator is in-
correct. I will be prepared to yield for
a question at some point after I finish
the opening statement and at least read
into the Recorp some of the thoughts
that many of the leading newspapers of
this country expressed.

"~ I think at that time I would be pre-
pared for a number of questions. But I
think the record should reflect the broad
base of support of the Judiciary Com-
mittee bill. Once that is in the record
we can deal with the Senator from
Rhode Island’s questions. I have no prob-
lem with that. I welcome his questions.
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I think, in fact, the more fully this is-
sue is debated and discusséd after the
record has been made clear, the better
ltwﬂlbeforthesenatemitsﬁnnlreso-
lution of this issue.

Mr. President— .

Mr. CHAFEE. Was the question, Is
that satisfactory, was the Senator about
tosay?

Mr. BRADLEY. Mr. President, I think
that is satisfactory, and I know the Sen-
ator from Rhode Island will be poised
with any number of questions to ask at
the appropriate time.

Mr. President, it is essential that this
last feature of the bill be preserved, and
that feature is that it is drafted so that
casual discussion, political debate, legiti-
mate activities of journalists and dis-
closure of impropriety in Government
will not be prohibited. It is very impor-
tant that this .feature be preserved.
There is no doubt that we need effec-
tive prohibitions on malicious disclosures
of the identity of intelligence agents. -

But there is similarly no doubt that
we must preserve the fundamental right
of free speech guaranteed all Americans
by the first amendment, and we must
jealously guard the important role
played by the press in exposing the truth,

Let me reemphasize those two points:
There is no doubt that we must preserve
the fundamental right of free speech
guaranteed all Americans by the first
amendment, and we must Jjealously
guard the important role played by the
press in exposing the truth.

S. 391 strikes a proper balance between
protecting the men and women who risk
their lives as covert agents and guarding
the interest all of us have in freedom of
speech and a free press. Because S. 391
does the job, I am concerned that this
attempt to substitute language from the
House-passed bill would upset this
balance. i

In the case of individuals who may
never have had access to classified infor-
mation, the House bill requires only
proof of reason to believe that disclo-
sures would impair or impede intelli-
gence activities. The bill before us re-
quires intent. I am concerned that
substituting the reason to believe for the
intent test would chill significant public
debate on government activities even
where the purpose of the debate was to
expose serious impropriety.

It also risks imposing criminal sanc-
tions on those who disclose information
of a purely factual nature which they be-
lieve the public has a right and a need to
know. The penalty would apply to situa-
tions in which the identification derives
entirely from published U.8S. Govern-
ment documents and where the
disclosure would not place any lives in
jeopardy.

Finally, it Would apply not only to
those in the business of naming names,
but also to publishing activities fully pro-
tected by the first amendment.

Mr. President, there is no need for us
to substitute reason to believe for intent.
The administration is on record as stat-
ing either version of the bill is acceptable
and will be enforceable. In a letter to
Chairman Boranp of the House Intelli-
gence Committee, CIA Director Casey
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stated he could support the S8enate Judi-
clary Committee version, the “intent”
version. The Justice Department has
indicated their agreement with Mr.
Casey’s position and the hearing record
on this bill fully confirms that either ver-
sion will do the job.

Mr. CHAFEE. Has the Senator read
those complete letters in the Recorp or
has he extrapolated parts of them?

Mr. BRADLEY. I would be pleased—
Mr., President, I have not ylelded for a
question.

The PRESIDING OFFICER (Mr.
Quayie). The Senator from New Jersey
has the floor.

Mr. BRADLEY. Mr. President, if both
versions are acceptable to the agencies,
they are intended to protect, why then
should we risk needlessly infringing free-
dom of speech and freedom of the press?

We have been told that the reason-to-~
believe version affords ample protection
for the press because of the other protec-
tions of the bill. In fact, these conditions
simply describe the activities of an in-
vesugative journalist. Consider each in

out whether sny CIA omems worked
with Wilson and Terpil in providing

,n-a.lxnngandrecnnunctorterrorlm
Reason

to believe. The CIA
assert.s tha.t identifying any covert agents
makes it harder to recruit agents and
hence a reasonable person would con-
clude that any disclosure would harm
intelligence. Moreover, most journalists
would check with the CIA before publish-
ing and would be told that disclosure.
would cause injury, and therefore would
not publish.

Third. In fact identity. This simply re-
quires that the story be fact

Fourth., Unauthorized disclocure. Re-
peating an identity to an editor or print-
ing would constitute such disclosure.

Fifth. Knew that a covert agent was
being identified. This element would be
met by the story that the individual was
an undercover CIA agent.

Sixth. Afirmative measures to conceal.
Any reporter would know that the CIA
was trying to conceal the identity of all
covert agents.

Thus, the “reason-to-believe” stand-
ard would cover all disclosures by an in-
vestigative reporter. .

We have also been told that it is not
necessary to name names, that respon-
sible journalists do not name names.
That is simply not the case. I have here
on the floor with me articles and books
by responsible journalists and authors,
which include the names of covert agents
as defined in the bill, and I would like
the proponents of the “reason to believe”
approach to explain to me whether the
authors of these articles, which seem to
respond to legitimate concerns of the
public and their right to know, would be
criminally liable under the terms of the
amendment.

Specifically I would like the propo-
nents of the reason-to-believe version to
answer questions regarding each of the
articles. Do they believe that the article
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or book should be published with the
names included, first of all? Second of
all, do they believe the publication would
be covered by S. 391 with the reason-to-
believe standard and if they do not why
not?

Mr. President, this is a very serious
issue.

Mr. CHAFEE. Is that a question the
Senator i3 addressing?

Mr. BRADLEY. It is & question that I
am addressing in a rhetorical sense, and
I hope that at some point later—I have
been into this for only 25 minutes—that
the Senator would have adequate time.
I am sure he wants to hear the articles
before he responds to them. I am sure
he does not presuppose he is going to
respond generically to all activities of
the press. I am sure he wants to be pre-
cise in his response to & particular article
and, therefore, for the Senator’s bene-
fit and the Senate’s benefit I feel we
ought to hear some of these articles, and
I am prepared to read these articles at
the appropriate time.

Mr. CHAFEE. Is the Senator ready to
receive an answer immediately?

Mr. BAUCUS. Mr. President, if the
Senator will yield before he cites those
articles———

Mr. BRADLEY. Will the Senator with-
hold the request until a later time? I
know the Senator is generous spirited
and wants to be helpful, and I would
welcome a statement or a question at a
later moment.

Mr. President, before I begin to read
the articles about which I propounded
the questions that I have mentioned to
the proponents of the reason-to-believe
standard, I think the Senate should ben-
efit from what a number of leading jour-
nalists and newspapers have stated about
this issue.

The first editorial comes from the
Pittsburgh Post-Gazette. The title of
the editorial is “An Unsound Spy Law.”

I will quote the editorial:

Like other human beings, journalists are
sometimes tempted to exaggerate the dan-
gers to society of measures that might limit
their freedom of operation. So there is un-
doubtedly some hyperbole in dire predic-
tions that investigative journalism will be
fatally crippled by a bill in Congress that
would punish the publication of CIA agents’
names. It will take more than one clumsily
drafted (or even unconstitutioal) law to pre-
vent journalists from investigating abuses
by any government agency, the CIA in-
cluded.

Still, that is no argument for the enact-
ment of & bill that might needlessly inter-
fere with journalistic investigation of the
sort of illegal CIA spying on Americans that
the agency would like to have the nation
forget. And a bill passed last week by the
House fits just that sorry description.

Designed to deal with the identification
of CIA agents by agency renegades like Philip
Agee, the bill as it emerged from the House
Intelligence Committee would have made it
a crime to identify intelligence agents only
if the person making the relevation did so
with the “intent to impalr or impede the
foreign intelligence activities of the United
States.” That careful language obviously was
designed to deal with the discrete problem
that prompted legislation in this area in the
first place—the deplorable campaign by
avowed opponents of U.S. foreign policy to
cripple the CIA abroad.
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Unfortunately, on the House floor, con-
servative Republican Rep. John Ashbrook
succeeded in having that qualifying lan-
guage stricken and replaced with a less pre-
cise provision making persons criminally li-
able if they “had reason to believe” that dis-
closure of an agent's name would harm the
national interest.

The difference between the two formulas
might seem a matter for legal hairsplitters.
But the Ashbrook language, endorsed by the
Reagan administration could be used against
not only the Philip Agees of the world but
also journalists who haprened on CIA activ-
ities directed (lllegally) against American
citizens or in contravention of presidential
or congressional directives.

Depressingly, similarly broad language has
been adopted by framers of & Senate version
of the spy bill. That makes it unlikely that a
conference committee will take the—ad-
mittedly speculative—fears of journalists
into account when writing a compromise
measure. But those senators and representa-
tives who believe that seemingly fine distinc-
tions can be important should press for a
defeat of the broader bill in their respective
~hambers.

Mr. President, that is from the Pitts-
burgh Post Gazette of September 28.
Basically, I think it makes a very clear
statement that, of course, we want to
protect our covert agents but we also
want to protect freedom of the press and
the right of the public to know.

The next editorial comes from the In-
dianapolis News. It is entitled “Saving
Freedom Two Ways.” I will read the
editorial.

The Reagan administration appears to be
Ppassing up a good opportunity to take a stand
on behalf of freedom of the press and stiil
establish firmer protection for U.8. intelli~
gence operations.

The issue is & law to make it a crime to
ldentify undercover U.S. intelligence agents.
The House of Representatives, with the sup-
port of the Reagan administration, has ap-
proved a sweeping version of legislation to
make it illegal to identify agents. The Sen-
ate Judictary Committee, on the other hand,
has approved similar legislation, but with s
provision designed to protect freedom of the
press.

The difference between the two bills ap-
pears on an ord to be a matter
of eplitting hairs. The House bill would make
it & orime for anyone to identify an agent
or informer “in the course of a pattern of
activities dntended to identify and expose
covert agents and with reason to believe that
such activities would impalr or impede” for-
eign intelligence operations. The proposal ap-
proved by the Senate Judiciary Committee
would make exposure illegal when it is done
“with the intent to impalr or impede” for-
elgn intelligence activities “by the fact of
such identification or exposure.”

Sen. Joseph R. Biden, Jr., D-Delaware, of-
fered this amended version of the legistation
to avoid putting & damper on legitimate in-
vestigative reporting. A reporter could be
prosecuted, for example, for uncovering and
naming a Soviet spy in the CIA or for nam-
ing former CTA operatives engaged in nar-
cotics smuggling.

A Reagan Justice Department official, Rich~
ard K. Wilard, acknowledged before the Sen-

‘ate Judiolary Committee that the House leg-

islation could be used to thwart ordinary
news media reportine, but he sald it prob-
ably would not be used that way in bractice.

That'’s nice. The Reacan adminis‘ration.
we keev hearing, is made uv of pretty nice
guys who mean no harm to anvone. But the
Reagan administration will not be around
forever, and a future administration might
not see things quite the same way.
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Why legislate a potential threat to a basic
constitutional principle? The amended ver-
sion of the bill should serve Just as well to
prosecute persons such as Philip Agee, &
former Central Intelligence Agency agent,
and others who have published lists of agents
for the stated intent of hindering intelli-
gence operations.

The Reagan administration has already es-
tablished a disturbing pattern of efforts to
close off the free flow of information required
by the Freedom of Information Act. Lining
up on the stde of the Senate Judiciary Com-
mittee version of this bill would offer a
chance to reverse that pattern. The Biden
amendment also provides a way to protect in-
telligence agents as well as freedom of the
press.

Mr. President, that is from the In-
dianapolis News of October 12.
" I now would like to read into the
Recorp, and for the benefit of all of
my colleagues who are listening, an edi-
torial from the Baltimore Sun entitled
“CIA Agents and Ex-Agents.”
This editorial reads as follows:
CIA AGENTS AND EX-AGENTS

If the latest version of the proposed rules
for the CIA is as bad as some of the critics
who have seen 1t say—allowing agents to
infiltrate organizations and spy om Ameri-
can oltizens at home-—it certainly ought to
be killed by the president of Congress.

The House of Representatives has already
passed one bad, dangerous bill the CIA
wants—protecting intelligence agents, It
won't deter the principal exposers of the
CIA’s secret employees. But it will threaten
many legitimate critics of foreign policy and
foreign operations, Specifically, the bill
would make it a criminal offense for anyone
to identify & covert agent—intentionally or
unintentionally.

This started out as a pretty good bill mak-
ing it a crime for anyone with access to
classified information to identify agents. In
& House committee this was turned into a
pretty bad bill making it a crime for any
private citizen to use information from the
public record that identified agents, if the
lntent of that citizen was “to impair or
impede” foreign intelligence activities. That
was changed on the House floor to a very
bad bill making it & crime for a private
citizen to use public information to identity
agents if there were “reason to belleve” that
this would impede or impair foreign intel-
ligence activities.

The First Amendment guarantees Ameri-
cans the right to “impair or impede” foreign
policles they object to. A law barring pub-
lic statements that might have even an in-
advertent impact on American foreign pol-
icy—which i1s what the law forbidding re-
porting on covert activities would do—is
grotesque. Naturally, journalists feel this
threat with special intensity, but any critic
of forelgn operations as well as churches,
uniyersities and businesses with interna-
tional interests will feel the threat. For ex-
ample, it 18 possible that missionaries work-
ing as spies could not be publicly disciplined
or even removed by their church if such ac-
tions exposed the priest-sples or were
thought to impair the U.S. government's
foreign policies. That's how much the bill
overreaches.

This proposal would be unconstitutional
if enacted into law, and most members of
Congress know it. A majority of the members
of the House chose to approve the bil] any-
way, though, sending the matter to the Sen-
ate. Surely the senators won't pass the
buck now to the courts,

The stated goal of those who drafted the
agents-protection bill is to prevent a few
critics of the CIA from naming riames in in-
ternationally circulated magazines and
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books. But these oritics can do their work
elsewhere. They can still expose and thus
" threaten the agents, and the law can't deal
with them. The solution actuslly Hes in
doing & better job of keeping secrets secret.
As one congressman pointed out during de-
bate on the bill, disciosures stem from

“sloppy secrecy procedures,” which the KGB -

is aware of with or without magasine
articles.

In this regard, the CIA must review its
procedures for dealing with former agents.
Some of them use their special status and,
perhaps, special knowledge to maks lucrative
business deals with foreign ts. It
1s t0 Jearn that an ex-CIA deputy
chlef, Vernon Walters, was soliciting buasi-
ness with Morooccan officials within a year
after he left the agency, desplte the fact
that even In his own view this was improper.

Mr. Presideat, that is an editorial fromty genate should

the Baltimore Sun, dated October 11.
© I now would like to read an editorial
from the Nevads State Journal. The title
of this editorial is “Slamming Shut An-
other Door.”

BSramuing Sxor AworHzr Doon

Here they come again, closing public doors
faster than the public can turn around to
ses the doors slam shiut,

., “They” are our Washington repressenta- |
tives. And what they are closing, steadily, -
surely, and with increasing speed, is access

to government.

In the latest instance, the House rode
roughshod over its own Intelligence Com-
mittee Sept. 33 and voted to. makse it a fed-
eral crime to discioss the identity of a U.S.
intelligence operative even if the operative's
name is a matter of public record. And the
“act would be a crime no matter what the
circumstanoes involved. .

The committee had recommended making
disclosure a crime only when there was “in-
tent to impalr or impede the forsign intelli-
gence activities of the United States.” But
the House would have none of this, and
voted 854 %0 68 to install a sudden floor
amendment to make disclosure s crime even
it the news media were reporting the names
of agents engaging in illegal activities, or
trampling on oitisens’ rights.

The penalty: 10 years in prison and &
$50,000 fine for past or present government
officials, and three years in prison and »
815,000 fine for journalists,

This bill of course arose from a legitimate
concern about the safsty of agents. Former
CIA officer Philip Agee has made a new and
despicable career out of exposing sgents,
endangering their lives, and damsaging the
overseas operations of the CIA. And publi-
cations such as the Covert Action Informa-
tion Bulletin and Counterspy routinely print
the names of overseas CIA agents with the
avowed intent of hindering their work. One
would be hard pressed to defend any of these
activities; and, in fact, few have—while many
have quite proverly condemned them.

Yet, the House of Representatives, in its
concern about these revelations, is creating
an equal danger. It has declared that public
records are not publte, that intent is no fac-
tor, and that oonstitutionality does not
matter,

For make no mistake about it—the House
bill’s constitutionality 1s clearly question-
able, according to legal scholars and other
experts who testified before the committee.

What the floor amendment did was make
the disclosure of an identity a crime when-
ever the government has reason to believe it
might impalr or impede foreign intelligence
activities. This makes the goverument the
accuser, the witness and the judge; le. it
places the government in the role of dictator,
able to conceal its own mistakes as well as

disclosure of sgents, without let or hin-
drance.

CONGRESSIONAL RECORD — SENATE

But there is more: Rep. Ted Weiss, D-N.Y.,

Mr. CHAFEE. When does the Senator
think that might be?
. Mr. BRADIEY. If the Benator is in-
quiring regarding the time, I have only
“had a chance {0 read four of the edito-
rials into the Rxcoas. I think the entire
benefit from what the
“leading editorial writers of the country
*have to say about this prior to ylelding
- for a question. :

. Mr. BRADLEY. At this time I will not

gulshed Presiding Officer, the

from New Hampshire, is anxious to have
the benefit of this information, and that
the entire Senate is.

Therefore, I would like t0' continue
reading this editorial from the Nevada
State Journal dated Monday, October 5,
1981.

It goes on: .

In all intetiectual modesty, one must ask
bow “secret™ agents whose names are al-

the “enemy,” whomever that might be at &
givea time, would already have ferreted out
this information. Under thiv bily as &t stands,
i¢ really ssoms that it is the buresucracy
which is the main object of protection,
rather than CIA agents. And it ig the public
which is most injured.

The Senate Judiciary Commtittee 1s sched.
uled to vote tomorrow on & similar bill, con-

the same “reason to believe” lan-
guage. Nevadans should object vigorously
to the bill im its present form. Time tw short,
but the bLill can be defeated even now, If the
pubdblic shows it knows the dangers created
by the bfii.

Let us protect overseas agents adequately.
But let us do s0o through constitutional
means which protect our control of govern-
ment as well as the agents.

Mr. President, that is the editorial
from the Nevada State Journal.

I see the distinguished Senator from
Kentucky on the floor. I thought he
might be Interested to know what
the

Wednesday, October 21, said, in an edi-
torial under the headline, “Bad Bill, Bet-
ter Bill, Senate Should Resist House
CIA Measure.”

I now quote what the Louisville Times
had to say on October 21. I am sure the
Senator from Kentucky has read the edi-

nlg. HUDDLESTON. The Senator is
ght.
Mr. BRADLEY. The editorial states:
1Y there's » lesson to be learned from the
government’s lothargic reaction to the dis-
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closure that former CIA agents helped Libyan
terrorists, it's that public scrutiny of the
intelligance agency is more nsocessary than
ever. ’

Yot ths House of Representatives, urged
on by the Reagan administration, has passed
a bill that could severely penalize newsmen
and other rssearchers who discloss names
of spiss whem reporting on intelligence ac-
tivities. .

Senators Huddieston and Ford can help
head off this ill-conceived measure by back-

he helped draft a charter designed to keep
the CIA within constitutional bounds.

the CIA t0 spy on American oitivens, open
legal groups and sl the rest.
This is not the time, in short, to relax sur-
veillance of the intelligence community.

Mr. President, that is the editorial
from the Louisville Times of October 21,
1981. '

The next editorial comes from the
Richmond Times Dispatch on the 15th
of October. It is called “Protecting US.
Spies.”

the process, he gravely sndangered the lives
of these persons. :

A law is needed to enabls the government
to move forcefully agalnst anyone who in-
tentionally puts our secret agents in jeopardy
by revealing their identities. Congress is in
the process of snacting such legisiation.

The House of Representatives passed a bill
designed to achieve that gosl, but many
people worry that while the bill% intent is
laudable, its wording runs afoul of the First
Amendment's protection of free speech. The
bill would make it a crime for anyone to
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publish such names if he had “reason to be-
Heve” it could endanger the persons named.
The fear is that a newspaper or broadcast-
ing station or an individual writer might
effectively be prevented from making public
information about government corruption
involving an intelligence agent if a govern-
ment representative warned in advance that
the publication could damage the agent.

So the Senate Judiciary Committee has
voted 9-t0-8 to narrow the bill to the extent
that a person could be prosecuted for reveal-
ing agents’ names only if he acted with spe-
cific “intent to impair or impede” the na-
tion’s intelligence activities. There was not
the slightest doubt that Philip Agee acted
from such a motive.

It is not easy to draft a bill that attalns
the proper balance between protecting
agents’ identities, on the one hand, and First
Amendment rights, on the other. The most
effective protection of the agents might be
provided by making it fllegal to publish
their names under any conditions, but that
would do violence to the principle of free
speech, since there could be unusual situa-
tions in which such publication would be
justified in the overall national interest.

The Senate committee amendment appears
to represent a reasonable effort to strike the
proper balance.

Mr. President, that is the editorial
from the Richmond Times Dispatch on
October 15 of this year. .

The next editorial comes from the
Philadelphia Inquirer and it is entitled
“Agents Disclosure Bill Must Address
Intent Issue.”

Inow read the editorial.

Tomorrow, the Senate Judiclary Commit-
tee is expected to consider legislation that
would make it a crime to disclose the names
of agents of the Central Intelligence Agency
or other U.8. intelligence operatives working
abroad even if that disclosure was com-
pletely innocent and unintentional. Despite
the fundamental challenge to the First
Amendment, the measure a8 now written
has widespread support in Congress and the
backing of the Reagan administration.

Given the Inevitability of passage by the
Judiciary Committee of some sort of agent
identity disclosure bill, those senators who
see the dangers to the Constitution it raises
must act to clarify the intent and purposee of
the legislation through an amendment. Key
votes will be cast by Sens. Arlen Specter (R.,
Pa.) and.Charles McC. Mathias Jr. (R., Md.).
The Democratic minority on the committee,
led by Sen. Joseph R. Biden Jr. of Delaware,
needs the Mr. Specter’s and Mr. Mathias’
votes to amend the measure.

The bills pending in the Senate and House
are aimed at a small, Washington-based pub-
lication called Covert Action Information
Bulletin. . . .

Mr, President, I say parenthetically
that the “Covert Action Information
Bulletin” has ceased publishing. the
names of our covert agents until this
law, if it is passed, in whatever form, is
tested for its constitutionality.

I ask unanimous consent to have
printed in the REcorp, following the edi-
torial from the Philadelphia Inquirer,
the statement from the Covert Action
Information Bulletin, saying, “this will
be our last naming of names column
until such time as the constitutionality of
the act has been decided by the courts.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. BRADLEY. Mr. President, I con-

tinue reading from the Philadelphia In-
quirer editorial:

CONGRESSIONAL RECORD — SENATE

The bills pending in the Senate and House
are ailmed at a small, Washington-based pub-
lication called Covert Action Information
Bulletin, which previously has printed the
names of CIA agents working abroad. The
builetin 1s the work of a renegade, ex-CIA
agent Philip Agee, who has vowed to dis-
rupt and destroy U.S. intelligence operations
around the world by exposing agents’ iden-
tities. In a related matter, the U.S. S8upreme
Court recently upheld the authority of the
secretary of state to revoke passports of citi-
zens whose activities abroad the secretary
believe pose a threat to national security.
The decision grew out of revocation of Mr.
Agee’s passport.

In the official haste to address the legiti-
mate threat posed by Mr. Agee’s activities,
the Supreme Court and the Congress have
chosen to weaken the First Amendment
rights of every American citizen. Unless
amended, the bill being voted on by the Sen-
ate Judiciary Committee tomorrqw carries
that process inexorably forward.

The bill must not leave the committee
without a clear and carefully worded amend-
ment that addresses the issue of the intent
of those who disclose agents’ identities. In
the House, a subcommittee recently voted
out a similar bill with an amendment that
makes disclosure & crime if the p was
to impair or impede intelligence activities.
While proving Intent in this instance would
raise complicated legal questions, the amend-
ment at least offers some First Amendment
protecgion. The Senate version, however, 18
silent on intent,

Without an amendment similar to that
approved in the House suhcommittee, the
Senate version as now written is so broad
that 1t could even make negligent disclosure
a crime.

Sponsors of the agents’ disclosure measures
in the Congress insist their only intent in
enacting the legislation is to protect covert
intelligence activities that are necessary for
national security. They assert the bills in no
way are an attempt to restrict First Amend-
ment guarantees of all Americans. If that Is
the case, they, as well as moderates in the
Congress who see the threat to free speech
posed by the bills, should accept amendments
that made that Intention clear and straight-
forward.

That is the editorial from the Phila-
delphia Inquirer. '

The problem they point out—that is,
the need to protect covert agents and at
the same time provide a right for the
public to know and to protect freedom of
the press—was addressed in the bill that
came from the Senate Judiciary Com-
mittee.

ExHiBIT 1
COVERT ACTION INFORMATION BULLETIN
NAMING NAMES

Because of the imminent passage of the
Intelligence Identitlies Protection Act, this
will be our last “Naming Names” column
until such time as the constitutionallity of
the Act has been decided by the courts. Al-
though we continue to belleve that the Act’s
application to the research which generates
this column is unconstitutional-—since our
sources are not classified material—we be-
lieve it would be counter-productive to make
the publication of this column under the
new law the sole basis for a legal challenge.
Much other research work is affected, and
many other publications are involved. More-
over, we intend to continue to publish the
Bulletin, the balance which remains, we
believe, extremely valuable, and to continue
our struggle against covert operations and
U.S. secret intervention around the world.

Mr. BRADLEY. Mr. President, as I
stated in my initial statement, the Jus-
tice Department and the CIA have said
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time and time again that the bill that

came from the Senate Judiciary Com- -

mittee is enforceable and is constitu-
tional.

It seems to me that it will be neces-
sary to continue reading some of these
editorials and to reassert that this is a
very tough call. It is a call between the
public’s right to know, freedom of the
press, and the need to protect covert in-

.dividuals with the CIA operating abroad.

The Senate Judiciary Committee bill
does that very well.
As I have said, the list of articles writ-

. ten in the last several years, in which

agents have bheen named, is quite
lengthy. The articles deal directly with
fllegality and impropriety.

In my view, when this amendment is
debated fully, I think it will be neces-
sary for the proponents of the reason-
to-believe standard to respond to such
articles on domestic spying as those by
Seymour Hersch, in the New York Times
of December 22, and by Jerry Larder in
the Wall Street Journal of March 1,
19717, to say why or why not—why these
do or do not violate the purpose of this
legislation.

Mr. ROBERT C. BYRD. Mr. President,
will the distinguished Senator yleld so
as to allow the distinguished majority
leader and me to proceed with the
routine matters at this time? I do not
presume to' speak for the distinguished
majority leader, but perhaps the ma-
jority leader and the Senator could in-

(P

dicate what may be the prospects for-

termination of further debate on this
motion today.

Mr. BAKER. Mr. President, if the
Senator will permit me, I think it is clear
now that the Senator from New Jersey
does not intend to let us go this evening
to final disposition of even the motion to
proceed. I understand that. I do not see
any point in belaboring the issue.

I acknowledge that, at this late date
in the session, the Senate can stop that,
and I do not intend to ask the Senate to
spend a great deal more time on this
measure at this time.

I will say to the Senator from Rhode
Island, who is a sponsor of the principal
amendment, and the manager of the bill,
the Senator from Alabama, that I con-
tinue to feel that this is an important
measure and that the differences of
Members in respect to our approach to
this subject must be reconciled at some
point, and that it would be my intention
to return to the consideration of this
measure early next session.

For the time being, Mr. President, I
am prepared to take the bill down and
to proceed to other matters.

In further answer to the question of
the minority leader, there is a conference
report at the desk on water pollution
which must be dealt with at this time,
the conference report on H.R. 4503, to-
gether with a file of routine matters that
have been cleared on his side.

So if the Senator from New Jersey is
willing to do so, and I have no desire to
stop him if he wishes to keep going, but
if he is prepared to do so I am prepared
at this time to withdraw my motion to
proceed with the assurance of my col-
leagues here that we will find an early
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place for this in the scheduling of the
session next year,

Mr. PROXMIRE. Mr. President, will -

the majority leader d to let me insert
mtheljucotznssu&tmmﬁmtl-
ties bill?

Mr. BAKER. I am happy to but 1 guess
the floor really belongs to the Senator

from New Jersey. :
The PRESIDING OFFICER. The Sen-
ator from New Jersey has the fioor.
Mr. BRADLEY. Mr. President, I will
yield withous Josing my right to the floor.
Mr. PROXMIRE. Mr. President, I ask
unuumomeonmtto—

it

Island that the Senator from New Jere

sey has the floor, and he yielded to the

- Senator from Wisconsin for the purpose

- of inserting under unanimous-consent
request a statement into the Rxcorp.
If the Senator from Rhode Island ob-
jects then of course the statement will
not be inserted.

Mr. CHAFER. Unless that same priv-
ilege i to be aeccorded to others I do
indeed object.

‘The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. BRADLEY. I thank the majority
leader for his consideration on this issue
and I have no need to continue laying
the groundwork for the real debate on
this issue which I hope will take place.

Mr. BAKER. Mr. President, if the
Senator will yield to me, I am prepared
to wlthdraw my motion,

Mr. BRADLEY. I yield.

Mr. BAKER. Mr. President, I with-
ﬁravémymoﬂontopmoeedtothebmat

and.

The PRESIDING OFFICER. The mo-
tion is withdrawn.

e —
ORDER OF BUSINESS

Mr. BAKER. Mr. President, I inquire
of the minority leader if
he is prepared at this time to proceed {0

the consideration of the conference re- -

port on H.R. 4503.
Mr. ROBERT C. BYRD. Yes, Mr.
Prealdent.nmmrdonthhsm.

CONGRESSIONAL RECORD — SENATE \:

MUNICIPAL WASTEWATER TREAT-
MENT CONSTRUCTION GRANT
AMENDMENTS QF 1881—CONFER-
ENCE REPORT

Mr. BAKER. Mr. President, I submit a
report of the commitite of conference on
HR. 4503 and ask for its hnmedhte
consideration.

The PRESIDING OFFICER. The
report will be gtated.

The assistant legisiative clerk readu
follows:

The committes of conference on the dis.
agreeing votes of the two Houses on the
smendment of the Senate to the bill (H.R.
4508) to amend the Feders] Water Pollution
Contral Act to suthorize funds for fiscal
year 1962, and for other purposes, having
met, after fall and free confsrence, have
Whmmdmmendw

Houses this report, signed
byuldmeontm

The PRESIDING OFFICER. Without
objection, the Senate will proceed to the
consideration of the conference report.

(The conference report is printed in
the House proceedings of the Recorp of
December 14, 1981.)

® Mr. STAFFORD. Mr. President I am

1 would like to take s fow minutes to
explain why I think this agreement is
good for the country in genersl, and, on
& more parochial note, alao good for the
smaller, rural aress like those I am privi-
leged to represent.

The bil we are sending to the Presi-
dent represents a genuine reform in the
municipal wastewater treatment con-
struction program operated by the En-
vironinental Protection Agency. The
principal objectives of the legislation
proposed by the administration last
April will be achieved in this bill.

‘The most significant difference is that,
whereas the administration’s proposals

treatment wastewater, either sec-
ondary or more stringent treatment, and
related would con-

interceptor sewers
tinue to be eligible for Federal cost-shar-

ing assistance. Other categories of con-.

struction, such as new sewer collection
systems or correction of combined sewer
overflows, or sewer maintenance or re-
habilitation, would no longer be eligibie,

S 15639

ment needs would receive Pederal as-
sistance. Communities would finance
S Pinally, ‘e, ad

adm!nktnﬂon proposed
that highest project priority be given to
those directly benefiting areas of urban-
industrial concentrations, arguing that
this would insure that Federal funding is
focused on projects that yleld the most
poilution abatement for the money.

Exocept for this last item, which creates
an undesirable urban hias in the pro-
gram, the conferees agreed that these
changes are needed.

Without them the program is incon-
sistent with the budget restraint policy
proposed by the administration and
adopted by Congress.

EPA's 1980 survey of- State-identified
needs estimated that the total capital
costs of constructing projects that are

ing, the long-term Federal commitment
to this program would need te be $90 bil-
lion. This amount is In addition to the

work of $24 billion; $32.4 bdillon for 10
years. s. This level is what would be needed
provide a 75-percent Federal share of

Second, provide torhnnsltﬁonintothe
new program;

Third, permit flexibiity n State pro-
gram mansgement; and

Fourth, reduce the remalning poten-
tial cost to the Federal Government over
the life of the program from the present
estimate of $90 billlon to about $30 bil-
lion.

In my judgment the conference alree-
ment satisfactorily accomplishes these
aims. On the major points, we agreed to
a reform program that inciudes:

First. A 3-year transition period dur-
ing which all constructfon project cate-
gories (treatment plants, Interceptors;
collectors, infittration or inflow correc-
tion, combined sewer overfiows, et cetera)
and planned reserve capacity continue

‘to be tully eligible for & T5 percent Fed-

eral grant.

Second. Thereafter, beginning October
1, 1984, the new program requirements
would take effect. That is, the Federal
share for construction would go to 65
percent, reserve capacity costs would no
longer be eligible, undonlynm!ecufor
secondary or more stringent treatment,
for intevceptor sewers and Infiitration/
inflow correction would continue to be

Approved For Release 2008/09/25 : CIA-RDP85-00003R000200060017-2



Approved For Release 2008/09/25 : CIA-RDP85-00003R000200060017-2

S 15640

eligible for Federal assistance after the
3-year transition.

Third. Except that, certain projects
that begin construction before October 1,
1984, will continue to be eligible for the
75 percent cost share and the planned
capacity, to completion.

Where a treatment system-—consisting
of a secondary or more stringent treat-
ment facility and its related intercep-
tor—receives a step- III construction
grant award prior to October 1, 1984, sub-
sequent phases or segments necessary to
complete these rortions of the treatment
works continue to be eligible for 75 per-
cent Federal funding, and for the 20-
year reserve capacity as planned for
these portions of the system. In the case
where an interceptor project received a
step III construction grant award prior
to the date of enactment of these amend-
ments that provided a larger reserve ca-
pacity——but not to exceed 40 years—that
reserve capacity shall continue to be
eligible for funding.

Fourth. In addition, beginning Octo-
ber 1, 1984, a Governor has discretion to
divert up to 20 percent of the State’s an-
nual allotment to project categories that
are otherwise no longer eligible as of
that date—new collection systems, for
instance. The grant amount for such
projects shall be 556 percent, the prevail-
ilz;§4Federal share beginning October 1,

Fifth, A 4-year authorization and
State allocation formula-—to October 1.
1985. This is essential to both achieve
the new program within the period of
reauthorization and facilitate a 3-year
transition.

This approach relies heavily on the
State process for establishing project
priorities, and is intended to encourage
the advancement of a State’s most im-
portant projects. On the other hand, the
fact that certain project segments or
phases may continue to recefve reserve
capacity and 75 percent Federal assist-
ance until completion, where construc-
tion of a treatment system begins before
October 1, 1984, should not be interpreted
to encourage the practice of project seg-
menting or phasing.

The Administrator of the Environ-
mental Protection Agency is expected to
develop clear definitions and criteria for
funding grants for such projects, par-
ticularly those initiated after the date
of enactment of these amendments. Con-
sideration should be given to the cost of
the entire treatment works in relation
to the size of a State’s annual allotment,
the construction time needed to complete
eligible treatment works, and whether
funding can be provided for a logical
portion of a project each year. Consid-
eration should also be given to whether
court orders have imposed construction
.and funding schedules based on project
segmenting.

EPA is also expected to encourage and
assist in the timely completion of ongo-
ing phased and segmented treatment
works projects that have received a por-
tion of their construction funding prior
to enactment of these amendments. We
do not intend to encourage the initia-
tion of new projects unless there is rea-
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sonable expectation that Federal funds
will be available to complete projects al-
ready begun, old and new.

‘On & more parochial note, speaking
now as the Senator from Vermont, I
would like to comment on several other
provisions of the conference agreement
which particularly concern the smaller
rural communities of the Nation. The
conference agreement preserves and im-
proves several important aspects of the
existing Clean Water Act, which the ad-
ministration’s bill had proposed to elim-
inate: :

First. The minimum allotment of ap-
propriated funds to any State remains
at one-half of 1 percent. Assuming the
full appropriation of $2.4 billion, Ver-
mont and other minimum States would
receive ahout $12 million annually.

Second. The mandatory set-aside of 4
percent of a rural State’s allotment for
alternatives to conventional treatment
technology is preserved.

Third. The innovative and alternative
technology program, is extended as a
permanent part of the construction grant
program, and funds for the bonus are
increased.

Fourth. The priority emphasis on proj-
ects serving “urban-Industrial concens
trations” is not included. Instead, the
establishment of priorities continues to
be based on meeting the goals of the
Clean Water Act and is determined by
the States.

Other features of particular interest to
small communities include raising the
limitation for projects eligible for com-
bined step II design and step III con-
struction grants to $8 million. Also, the
conference agreement mandates the ad-
vancement of planning and design grant
assistance to small communities which
cannot otherwise undertake these costs.
The administrator is expected to estab-
lish regulations or provide guidance to
States to implement this provision, in-
cluding the determination of what com-
munities qualify for such assistance.

In addition to the matters I have just
discussed, I have taken a particular per-
sonal interest in another matter which
I would like to discuss at this point.

One issue that arose in the conference
was the provision in the Senate-passed
bill clarifying that the Clean Water Act
does not displace or limit other Federal
or State law, including common law. This
provision was stimulated by the Supreme
Court’s decision in City of Milwaukee
against Illinois, in which the Court in-
correctly interpreted Congress intent to
displace Federal common law with the
regulatory scheme of the Clean Water
Act. :

The House had not held hearings or
considered this matter, and felt that
would be necessary to properly craft a
response to the SBupreme Court’s decision.
Accordingly, the Senate receded on the
provision with the understanding among

the conferees that failure to include the

provision is without prejudice, and with
an agreement to examine further in the
next session the best means to accomplish
their  intent not to displace remedies
other than those under the Clean Water
Act.
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Milwaukee is an extraordinarily trou- .
blesome decision for three reasons.

First, because of its implications for
the Clean Water Act. "

Second, because of its implications for
other Federal statutes.

Third, because of its implications for
State common law. The premise of the
Milwaukee decision is that a comprehen-
sive scheme of regulation displaces the
related Federal common law. I do not
agree that the Clean Water Act is a com-
prehensive scheme of regulation.

The Milwaukee case itself was re-
stricted by its terms to only the Clean
Water Act and Federal common law with
respect to water pollution. However, the
rationale of Milwaukee was quickly ex-
tended to other substantive areas. In
Middlesex County Sewerage Authority
against National Seaclammers Associa-
tion, the Court held that the existence of
the Marine Protection, Research, and
Sanctuaries Act (which regulates ocean
dumping) displaced Federal common law
in that field as well.

Clearly, the rationale of Milwaukee
could be extended to a virtual universe
of problems. Schemes of Federal regula-
tion exist for water, air, toxies, noise,
hazardous waste, and other of environ-
mental media. Again, while I do not be-
lieve any of these schemes are nearly as
comprehensive as the Clean Water Act, a
court might find one to be so.

Further, there is the great risk that
the decision might not be restricted just .
to environmental regulation or just to
Federal common law. Whatever Federal
common law might exist regarding se-
curities, transportation, communica~
tions, food purity, drug efficacy, and the
like, could, under unwise extensions of
the Milwaukee rationale, be displaced. -

Moreover, if Federal common law is to
be displaced, there is the unacceptable
risk that State common law might be
displaced as well. In fact, iIn & recent
Massachusetts case—McMahon against
Amoco Oil Co.—the State sued for con-
tamination of ground water caused by
waste oil. This was not covered by the
Massachusetts water pollution control
act, so the suit was based on State com~
mon law. The defendant, Amoco, raised
as a defense the Milwaukee case, assert=-
ing that State common law had been dis-
placed. This was rejected by the court,
but illustrates the dangerous potential of
the Milwaukee decision.

In another case—this one closer to
home for this Senator—residents of Ver-
mont have flled suit against Interna-
tional Paper for water pollution orig-
inating in upstate New York. Interna-
tional Paper has said it is not liable be-.
cause Federal common law is displaced
pursuant to Milwaukee. .

Section 23 of the Senate-passed bill
would have restored the situation to
what Congress intended, and indeed ex-
pected until the Supreme Court’s sur-
prising decision.

Until 6 months ago, the present state
of affairs with regard to Federal com-
mon law did not exist. There was a Fed-~
eral common law which applied to cases
of interstate water pollution. It was the
same Federal common law which had
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